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Peace, development and environmental protection are interdependent and indivisible.
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[Abstract]

A Constitutional Review on the Environmental
Preservation Responsibility as a Fundamental
Duty and their Relationship to Sustainable
Development

Kim, So Yeon
(Assistant Professor, Department of Economics and Law at Korea Military Academy)

Within our constitutional system, environmental protection has guaranteed
in the form of basic rights, and basic duties. The environmental rights, and
environmental preservation duty are all equally aimed at realizing
environmental protection. However, each has a difference in the role it
performs to realize. The the environmental rights and environmental
preservation duty can be said to embody the criteria and guidelines for
national action in the form of individual fundamental rights and basic duties.

The environmental preservation duty does not immediately take effect on
the reason for that is provided in the Constitution. But it has declarative and
educational significance. It makes a national consensus so that economic
order, including the exercise of individual property rights, can be reformed
and improved in environmental protection. However, the Constitution itself
cannot impose specific duties on the people. Therefore laws are needed to
be enacted in order for the environmental preservation duty to take effect.

Since the environmental preservation duty is indispensable for economic
growth, the legislation that specifies environmental conservation should be
made in its content the coordination and balance between environmental and
economic interests. In materializing the duty of environmental preservation,
the legislator has extensive legislative discretion and makes legislation to
coordinate the conflict between environmental and economic interests. In
this process, the legislator chooses a short-term or medium- and long-term
approach to resolving the conflict efficiently between environmental
conservation and economic growth.

The short-term approach is used when the regulation of economic
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activities is the main content, and the mid- and long-term approach is used
in the case of new industrial structures or changes in environmental policies.
In both approaches, however, lawmakers are both based on the ‘principle of
actual harmony’. The principle of actual harmony is to find a balance point
where the two conflicting legal interests can be fully guaranteed at the same
time. In this case, the short-term approach is to classify the collision type
around the degree of environmental pollution and the social constriction
granted to property rights and to determine the principle of actual harmony
applied in each type. The mid- and long-term approach is to apply the
principle of actual harmony around the equity of resource use in terms of

sustainable development.

T H O AEEHYT EAH UHIYH AN sl A X&Utssh L
Key Words environmental preservation duty, environmental right, extensive legislative
discretion, the principle of actual harmony in two conflicting legal

interests, sustainable development




